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1. 9:00 AM CASE NUMBER:  MSC17-00725 
CASE NAME:  INSALACO; LOMAX VS COCOCO 
 HEARING ON SUMMARY MOTION JUDGMENT+0010+ 
*TENTATIVE RULING:* 
 

West County Wastewater District’s motion for summary judgment on the fifth amended 
complaint, Du and Wong’s first amended cross-complaint and Yong’s cross-complaint is granted.  

 
Defendant and Cross-Defendant West County Wastewater District filed a motion for summary 

judgment or alternatively summary adjudication on the claims in the fifth amended complaint, the 
first amended cross-complaint filed by Lucas Du and Mary Wong and the cross-complaint filed by Hui 
Yong. Plaintiffs filed an opposition to this motion, but Du, Wong and Yong have not filed an 
opposition.  

 
Plaintiffs sued the District for nuisance (in various forms), inverse condemnation, dangerous 

condition of public property, trespass, diversion of water and declaratory relief (based upon the 
alleged nuisance and trespass).  

 
The District moved for summary adjudication on Plaintiffs’ claim for diversion of water (sixth 

cause of action) because no statutory basis was alleged for these claims. Plaintiffs do not address this 
issue. No statutory basis for liability has been alleged against the District, a public entity, and 
therefore summary adjudication is granted as to cause of action six in the fifth amended complaint. 

 
The remaining claims against the District all require proof of causation. That is whether the 

District’s actions (here, the broken pipe) was a substantial factor in causing the landslide, which 
caused harm to Plaintiffs.  

 
The District’s expert, David Schrier, states that it is his opinion that the District’s sewer 

pipeline did not cause the 2017 landslide or aggravate the stability of the slope. (Schrier decl. ¶¶12, 
16.) Schrier also states that there is no evidence that effluent / water leaked or seeped out of the 
sewer pipeline at the separated joint. (Schrier decl. ¶¶13-14.) Schrier explains why he formed these 
opinions and the information they are based upon. (Schirer decl. ¶¶15-19.) He has provided the 
proper foundation for his opinions. He is an experienced geotechnical engineer who visited the site 
several times. (Schrier decl. ¶2-4.) In addition, Schrier’s opinions are often based on the declaration of 
Ted Sayre, who viewed the sewer pipe during repairs in August 2017. (Sayre decl. ¶¶4-5.) 

 
The District has shifted the burden by providing admissible evidence as to the lack of 

causation.  
 
Here, Plaintiffs’ expert disagrees with the District’s expert, but he does not provide his own 
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opinion that the landslide was caused by the District’s sewer main. Instead, Alan Kropp states that the 
causation for this landslide is a “chicken or egg” question and that “the evidence is insufficient to 
mandate a conclusion that the slide caused the leak in the pipe”. (Kropp decl. ¶9.) This evidence is 
insufficient to show that the District’s sewer main caused the landslide. 

 
In a summary judgment context, when a defendant has presented evidence negating 

causation the plaintiff must provide evidence of causation. “ ‘The fact that a determination of 
causation is difficult to establish cannot … provide a plaintiff with an excuse to dispense with the 
introduction of some reasonably reliable evidence proving this essential element of his case. [Expert 
testimony] can enable a plaintiff's action to go to the jury only if it establishes a reasonably probable 
causal connection between an act and a present injury.’ [Citation.]” (Leslie G. v. Perry & 
Associates (1996) 43 Cal.App.4th 472, 487 (emphasis original); see also, Leyva v. Garcia (2018) 20 
Cal.App.5th 1095, 1105 [plaintiffs needed establish some actual causal link between the plaintiff's 
injury and the defendant's act or omission.]; Sanchez v. Kern Emergency Medical Transportation 
Corp. (2017) 8 Cal.App.5th 146, 155 [plaintiff must offer an expert opinion that contains a reasoned 
explanation illuminating why the facts have convinced the expert, and therefore should convince the 
jury, that it is more probable than not the negligent act was a cause-in-fact of the plaintiff's injury].)  

 
Kropp’s declaration does not create a triable issue of material fact on causation. Therefore, 

the District is entitled to summary adjudication of Plaintiffs’ claims against the District for nuisance, 
inverse condemnation, dangerous conduction of public property and trespass. 

 
Having found that summary adjudication is proper for each of Plaintiffs’ claims against the 

District, the Court grants the District’s motion for summary judgment of the fifth amended complaint.  
 
Spoliation of Evidence 
 
Plaintiffs argue that the District’s repairs to the sewer main were conducted without notice to 

the other parties involved in this case and resulted in only the District obtaining evidence directly 
related the cause.  

 
Evidence Code section 413 states that “[i]n determining what inferences to draw from the 

evidence or facts in the case against a party, the trier of fact may consider, among other things, the 
party’s… willful suppression of evidence relating thereto, if such be the case.” In cases where there is 
evidence of suppression of evidence, a jury can be instructed that “You may consider whether one 
party intentionally concealed or destroyed evidence. If you decide that a party did so, you may decide 
that the evidence would have been unfavorable to that party.” (CACI no. 204.)  

 
The Court is unaware of case law that holds whether the Court may deny summary judgment 

based upon the spoliation of evidence. It may be appropriate in the summary judgment context to 
find that a party who has committed spoliation of evidence cannot use that evidence to shift the 
burden. The Court need not decide, because it is not convinced the situation here involves spoliation 
of evidence.  
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The evidence shows that the District began work on the pipe, without notifying opposing 
counsel. The better practice would have been to notify all attorneys as soon as the District knew it 
needed to repair the pipe. Had the work concluded without any notice to opposing counsel, the Court 
may well have found that there was spoliation of evidence. Here, however, once Plaintiffs learned of 
the work and raised the issue with the District’s attorney they were given the opportunity to view the 
excavation of the sewer pipe. On August 30, 2017 at 12:26p.m., the District’s lawyer told the parties 
that consultants were temporarily moved back for safety reasons, but were later permitted to view 
the excavation area. (Hirsch decl. ex. A; Masters reply decl. ¶12.) The District’s own expert, Sayre, 
visited the site on August 31. There is no evidence that shows the parties’ experts were not able to 
visit the site and view the excavation area on or after the afternoon of August 30. This evidence is 
insufficient to show the District willfully suppressed evidence.  
 

Cross-Complainants 
 
The District also argues that Du’s claims for inverse condemnation, nuisance, trespass and 

dangerous conduction of public property fail due to the lack of causation. The District also argues that 
the claims for indemnity and contribution from Du and Yong fail because the District is not liable here. 
As explained above, the District has shifted the burden on causation. Du and Yong did not oppose this 
motion and therefore there is no triable issue of material fact. The summary adjudication is 
appropriate on these claims.  

 
The District also moved for summary adjudication on Du’s first amended cross-claim for 

negligence (third cause of action) because no statutory basis was alleged for these claims. No 
statutory basis for liability has been alleged against the District, a public entity, and therefore 
summary adjudication is granted as to cause of action three in Du’s cross-complaint.  

 
Du’s and Yong’s claims for declaratory relief are based on entirely on their other causes of 

action. Since the District has met its burden on the other causes of action, it has also met its burden 
on the declaratory relief claim.   

 
The District has met its burden on both cross-complainants and there is no triable issue of 

material fact. Therefore, summary judgment on both cross-complaints is granted.  
 
Objections to Evidence  
 
The Court rules on Plaintiffs’ objections to evidence as follows: 
 
Sayre Declaration 
1. Overruled 
2. Overruled.  
3. Overruled.  
 
Diebert Declaration 
1. Overruled.  
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2. Overruled.  
3. Overruled.  
4. Overruled 
 
Schrier Declaration 
1. Overruled 
2. Overruled.  
3. Overruled.  
 
Master Declaration 
1. Sustained. Irrelevant.  
 
The Court rules on the District’s objections to evidence as follows: 
 
Kropp Declaration 
1. Overruled.  
2. Overruled.  
3. Overruled.  
4. Overruled 
5. Overruled.  
6. Overruled.  
7. Sustained. Kropp does not explain how soil borings taken in 2019 can be used to determine 

moisture content during the slide or before the repairs to the sewer main.  
8. Overruled.  
9. Overruled. 
10. Overruled. This document provides information on the types of soil, and not just the 

moisture content in 2019.  
 
Hirsch Declaration 
1. Overruled.  
 
Finally, the District’s requests for judicial notice are denied as unnecessary. The documents 

are already part of the Court’s file in this case.   
 

 

  

 
    

2. 9:00 AM CASE NUMBER:  MSC20-02203 
CASE NAME:  BURKE VS OLD REPUBLIC HOME PROTECTION COMPANY, INC 
 SPECIAL SET HEARING FINAL APPROVAL OF CLASS ACTION SETTLEMENT+DEPT. 39+ 
*TENTATIVE RULING:* 
 

Plaintiffs Francesca Burke and Ashley Thompson move for final approval of their class action 
settlement with defendants Old Republic Home Protection Company, Inc. and Old Republic Home 
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Protection Services, Inc.   

A. Background and Settlement Terms 

The original complaint was filed October 23, 2020, raising claims under PAGA and a class 
action on behalf of non-exempt employees alleging that defendant violated the Labor Code in various 
ways.   

The settlement would create a gross settlement fund of $750,000.  The class representative 
payment to each plaintiff would be $7,500.  Counsel’s attorney’s fees would be $250,000 (33 1/3% of 
the settlement).  Litigation costs would not exceed $25,000.  The settlement administrator (Simpluris) 
would cap its costs at $12,000.  PAGA penalties would be $20,000, resulting in a payment of $15,000 
to the LWDA.  Thus, the net settlement amount available to the class would be $428,000, resulting in 
an average share of about $480.  The fund is non-reversionary.  

The proposed settlement would certify a class of non-exempt employees employed by 
defendant in California between April 27, 2016, and September 14, 2021, which is estimated to 
consist of 892 people.  

 The class members will not be required to file a claim.  Class members may object or opt out 
of the settlement.  The distribution would be based on pay periods worked during the class period.  
(The employees’ share of the PAGA penalty would be based on pay periods worked during the PAGA 
period.)   

Various prescribed follow-up steps will be taken with respect to mail that is returned as 
undeliverable.  Uncashed checks would be cancelled and the amounts would be would be cancelled, 
and paid to a cy pres recipient, Legal Aid at Work. Neither class counsel nor plaintiffs have any 
connection to Legal Aid at Work. 

Since preliminary approval, the notice process has been executed.  Based on the class list, 834 
notice packets were mailed.  51 packets were returned as undeliverable.  A new address was 
obtained for 50 of those, and the notices were remailed.  One was left undelivered.  There were four 
requests for exclusion, and no objections. There were three independently received requests for 
inclusion in the settlement, which were determined to be valid and included. 

 The settlement contains release language covering any claims “asserted or that could be 
asserted based on the facts alleged in the operative Complaint,” including specified Labor Code 
sections. (Par. I. (F).)  

Discovery was undertaken, “prior to the mediation,” including information including time and 
pay records, as well as review of policies and practices with respect to the alleged violations.  
Plaintiffs confirmed that class members worked about 90,000 workweeks during the class period, and 
had an average hourly pay rate of about $21.41. The matter settled after extensive arms-length 
negotiations, with included a mediation session with an experienced mediator.   

Counsel also has provided a summary of a quantitative analysis of the case, and how the 
settlement compares to the potential value of the case, after allowing for various risks and 
contingencies. Plaintiffs calculated violation rates for meal and rest breaks, estimates of off-the-clock 
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work, failure to include non-discretionary bonuses in calculating the regular rate of pay for overtime 
purposes, and failure to reimburse expenses (including cell phone, internet cables and routers, desks 
and chairs, and auto mileage).  Counsel estimated the maximum total exposure at about $7.7 million 
and $8.7 million, but applies risk factors for class certification and for the merits to estimate a 
“realistic exposure” of about $1.7 million.  Thus, the gross settlement amount is about 8.6% of the 
maximum exposure and 41% of the realistic exposure for wages.  Claims for PAGA penalties are 
estimated by counsel at a theoretical maximum of over $11 million, are difficult to evaluate for a 
number of reasons: they derive from other violations, they include “stacking” of violations, the law 
may only allow application of the “initial violation” penalty amount, and the total amount may be 
reduced in the discretion of the court. 

The LWDA was notified of the settlement.  

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider the 

criteria that apply under that statute. Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, 

Inc. (2021) 72 Cal.App.5th 56, provided guidance on this issue. In Moniz, the court found that the 

“fair, reasonable, and adequate” standard applicable to class actions applies to PAGA settlements.  

(Id., at 64.)  The Court also held that the trial court must assess “the fairness of the settlement’s 

allocation of civil penalties between the affected aggrieved employees[.]”  (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any settlement.  
First, public policy generally favors settlement.  (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.)  Nonetheless, the court should not approve an agreement contrary to law or public 
policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.”  (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 48, 63.) 

C. Attorney fees, costs, and representative payments 

Plaintiffs seek 33 1/3% of the total settlement amount as fees, relying on the “common fund” 

theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 
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Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 

allocated is reasonable.  It stated:  “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.”  (Id., at 505.)   

Accordingly, plaintiffs have now provided the Court with documentation concerning their 

lodestar fee.  They estimate 439.5 hours of attorney time were spent on the matter, and applying 

hourly rates of $775, $675, and $600, they calculate a lodestar of $302,520.  This results in a 

“negative” multiplier of 0.83.  Based on this information, no adjustment to the proposed 33 1/3% fee 

is necessary.   

The litigation costs of $14,389.49 and administrator’s costs of $12,000 are reasonable and are 

approved. 

Litigation costs and the requested representative payment of $7,500 for each plaintiff were 

deferred until this final approval motion.  Criteria for evaluation of such requests are discussed in 

Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807.   

Each plaintiff, Francesca Burke and Ashley Thompson, has provided a declaration, attesting to 

the hours they spent attending to the matter (64.5 for Burke, 58 for Thompson), the risk that the suit 

would make it more difficult to find employment, and that they released all claims (although there is 

no indication that they had any other claims of value.  Based on these factors, payments of $5,000 

each are approved. 

D. Discussion 

The moving papers sufficiently establish that the proposed settlement is fair, reasonable, and 

adequate to justify final approval, with the reduction of the two representative payments from 

$7,500 to $5,000. 

E. Conclusion 

Counsel are directed to prepare an order reflecting this tentative ruling, and the other 

findings in the previously submitted proposed order and a separate judgment. Pursuant to Code of 

Civil Procedure section 384(b), the ultimate judgment must provide for a compliance hearing after the 

settlement has been completely implemented, and amendment of the judgment to reflect the 

amount paid to the cy pres recipient.  Plaintiffs’ counsel are to submit a compliance statement one 

week before the compliance hearing date.  5% of the attorney’s fees are to be withheld by the claims 

administrator pending satisfactory compliance as found by the Court.  The judgment should identify 

the four people who requested exclusion and exclude them from coverage. 
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3. 9:00 AM CASE NUMBER:  MSC20-02287 
CASE NAME:  HAND VS SPREAD YOUR WINGS, LLC 
 HEARING ON:  COMPELLING DEF SPREAD YOUR WINGS RESPONSE TO DISC+0001+ 
*TENTATIVE RULING:* 
 

This discovery dispute has a long history, having previously been the subject of three Informal 

Discovery Conferences. 

Defendant now states that a supplemental response was served on March 29, 2022, 

rendering the motion moot.  Plaintiff disagrees.  According to Plaintiff, the recently-produced 600 

pages of documents suffer from some of the same issues as the earlier productions, e.g., not 

including complete email threads.  He argues that more meet and confer sessions will be needed.  

Defendant is ordered to provide complete responses within 30 days of this order. 

There also remains the issue of discovery of the current insurance policy.  Defendant 

produced a policy that “was in effect for the relevant time period when Plaintiff filed his lawsuit.” 

Defendant asserts that this is the policy to which any liability would be directed.  Based on the 

information provided to the Court, that is not clear.  The current complaint covers not only past 

claims for violations before the complaint was filed, but ongoing violations, which would render a 

new policy potentially liable.  The complaint was filed November 4, 2020.  A policy that was in effect 

during the alleged ongoing violations would be relevant.  Accordingly, it appears that any current 

policy must be produced, to enable determination of whether it is a potential source of coverage for 

the current dispute. 

 Plaintiff requests sanctions of $10,425.00 with the motion, and request a supplemented total 

of $13,925.00 with the reply. 

Even if the most recent production rendered the substance of the motion moot, it would not 

resolve the issue of sanctions.  Rule of Court 3.1348(a) specifically addresses this situation, providing:  

“The court may award sanctions under the Discovery Act in favor of a party who files a motion to 

compel discovery, even though no opposition to the motion was filed, or opposition to the motion 

was withdrawn, or the requested discovery was provided to the moving party after the motion was 

filed.”  Failure to oppose or filing of a supplemental response “shall not be deemed an admission that 

the motion was proper or that sanctions should be awarded.”  (CRC 3.1348(b).) 

While sanctions may be entered for opposing a motion to compel, they also may be entered 

under other circumstances.  Code of Civil Procedure sections 2031.300(c) (production of documents) 

and 2030.290(c) (interrogatories) require sanctions, under specified circumstances, against a party 

“who unsuccessfully makes or opposes a motion to compel[.]” Under Code of Civil Procedure section 

2023.030(a), however, the court has separate authority to impose a monetary sanction against a 

party engaging “in the misuse of the discovery process,” which is defined to include “making, without 

substantial justification, an unmeritorious objection to discovery[.]” as well as “[f]ailing o respond or 

to submit to an authorized method of discovery.” (CCP § 2023.010(e), (d).)  That section does not 
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require opposition to a motion to compel.   

Defendant also asserts that it acted with substantial justification, and accordingly no 

sanctions could be awarded.  It states that it made diligent efforts to locate the necessary documents, 

but as a small non-profit corporation, has limited resources to devote to the task.  It participated in 

the informal discovery conferences and met and conferred with plaintiff’s counsel.  Ultimately, it 

produced 1,400 pages of documents.  A court also may decline to award a sanction where “other 

circumstances make the imposition of the sanction unjust.”  (Code of Civil Procedure § 2031.320(h).)  

But no real documentation of the limits of defendant’s resources has been provided.  Moreover, it 

appears to the Court that plaintiff acted reasonably by filing the motion, and that the filing of the 

motion engendered the further production.   

The request for sanctions with the moving papers, $10,425, is reasonable and is granted.  The 

increase requested with the reply is based on review of the recently produced documents.  That 

review would have been necessary even if the documents had been produced timely, and therefore is 

not appropriate as a sanction. 

 
 

 

 
    

4. 9:00 AM CASE NUMBER:  MSC21-01298 
CASE NAME:  MARIO R LOPEZ VS ELECTRIC TECH CONST 
 MOTION LIFT STAY AND FOR MONETARY SANCTIONS+0001+ 
*TENTATIVE RULING:* 
 

Before the Court is Plaintiff's motion to lift stay and for monetary sanctions based on Defendant's 

material breach of the arbitration agreement. For the reasons set forth, the motion is granted; 

Plaintiff may proceed with his individual claims before this Court and the stay of the PAGA claims 

asserted in the eighth cause of action of Plaintiff's First Amended Complaint is lifted. The motion for 

sanctions is granted as requested, and Plaintiff is awarded $13,024.82 pursuant to Code of Civil 

Procedure section 1281.99(a), including $12,435.00 in attorneys' fees and $589.82 in costs.  

Background 

Plaintiff Mario Ramirez Lopez filed a class action complaint on behalf of himself and other similarly 

situated employees of E-Tech alleging seven causes of action, including multiple violations of the 

Labor Code and violation of the Unfair Competition Law, Business & Professions Code § 17200, et seq. 

On September 1, 2021, Plaintiff filed a First Amended Class and Representative Action Complaint 

("FAC" for convenience), adding an eighth cause of action under the Private Attorney General Act, 

Labor Code § 2699 et seq. ("PAGA") for penalties under that statute. 

On October 22, 2021, Defendant Electric Tech Construction, Inc. ("E-Tech") filed a motion to compel 

arbitration, to dismiss the class claims, and to stay the PAGA claims pending the outcome of the 
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arbitration. Over Mr. Lopez's opposition, the Court granted E-Tech's motion to compel arbitration 

pursuant to the Court's tentative ruling of January 20, 2022, which the parties did not contest. (Di 

Tullio Decl. ¶ 4 and Exh. B.)  

Code of Civil Procedure §§ 1281.97-1281.99 

Code of Civil Procedure section 1281.97(a) effective January 1, 2020, and redesignated subdivision 

(a)(1) by amendments effective January 1, 2022, provides "In an employment or consumer arbitration 

that requires, either expressly or through application of state or federal law or the rules of the 

arbitration administrator, the drafting party to pay certain fees and costs before the arbitration can 

proceed, if the fees or costs to initiate an arbitration proceeding are not paid within 30 days after the 

due date, the drafting party is in material breach of the arbitration agreement, is in default of the 

arbitration, and waives its right to compel arbitration under Section 1281.2." Code of Civil Procedure 

section 1281.98(a) effective January 1, 2020, and redesignated subdivision (a)(1) by the amendments 

effective January 1, 2022, provides a similar requirement for payment and resulting material breach 

and waiver with respect to fees required to be paid by the drafting party "during the pendency of an 

arbitration proceeding."  

Under both Code of Civil Procedure section 1281.97(b)(1) and section 1281.98(b)(1), if the drafting 

party fails to timely pay the arbitration fees required and the material breach and waiver have 

occurred as provided under subdivision (a) of those statutes, then the employee may "[w]ithdraw the 

claim from arbitration and proceed in a court of appropriate jurisdiction." In addition, Code of Civil 

Procedure section 1281.99(a) provides, "The court shall impose a monetary sanction against a 

drafting party that materially breaches an arbitration agreement pursuant to subdivision (a) of 

Section 1281.97 or subdivision (a) of Section 1281.98, by ordering the drafting party to pay the 

reasonable expenses, including attorney’s fees and costs, incurred by the employee or consumer as a 

result of the material breach."  

Analysis 

I. Material Default and Withdrawal of Plaintiff's Claims from Arbitration 

A. Facts Relevant to Late Payment 

The facts material to the application of the foregoing statutes are essentially undisputed. Following 

the Court's ruling granting the motion to compel arbitration, Plaintiff initiated the arbitration with 

JAMS on February 2, 2022, and a copy of Plaintiff's demand for arbitration and related documents 

was served on counsel for E-Tech both electronically and by certified mail. (Szamet Decl. ¶¶ 9-11 and 

Exhs. B-D; Di Tullio Decl. ¶ 5.) JAMS sent a letter to counsel for each party on February 4, 2022 with 

February 4, 2022 invoices of amounts due from each side; both the cover letter and invoice state that 

payment of the fees of $1,350 owed by Defendant is "due upon receipt." (Szamet Decl. ¶¶ 12, 13 and 

Exh. F; Di Tullio Decl. ¶ 5.) Another letter was issued by JAMS on February 18, 2022 with another copy 

of the February 4, 2022 invoice advising that the fees had not been paid and stating again fees are 
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due "upon receipt." (Szamet Decl. ¶ 14 and Exh. G; Di Tullio ¶ 5 and Exh. C.)   

E-Tech did not pay the fees due JAMS until March 17, 2022. (Di Tullio ¶ 5 and Exh. D.) When Plaintiff 

determined E-Tech failed to pay the arbitration fee within 30 days of the due date, Plaintiff withdrew 

his demand for arbitration. (Szamet Decl. ¶¶ 18-19 and Exhs. I, J.)  

It is not disputed that E-Tech's payment was made after Plaintiff's current motion was filed and more 

than 30 days after the fees were due to JAMS based on its February 4, 2022 letter and invoice, a fact 

E-Tech does not contest. (Di Tullio Decl. ¶ 6.) Defendant's counsel does not deny his office received 

the February 4, 2022 JAMS letter and invoice but states he did not review that letter and mis-

calendared the deadline to pay for 30 days after the date of the February 18, 2022 second letter from 

JAMS. (Di Tullio Decl. ¶¶ 5, 6.) 

B. Application of the Statutes Requiring Payment of the Arbitration Fees 

The late payment was the arbitration fee owed by E-Tech for the initiation of the arbitration, and 

Code of Civil Procedure section 1281.97(a) therefore applies, both the motion also refers to section 

1281.98(a). The statutory language of both Code of Civil Procedure sections 1281.97(a) and 

1281.98(a) is clear that the drafting party must pay its arbitration fees within 30 days of the due date, 

consistent with the legislative history of the statutes cited by Plaintiff in his supporting memorandum 

and reply. Strict enforcement of the 30-day deadline for payment is reinforced by the provisions that 

make the failure to timely pay a material breach of the arbitration agreement, a default, and a waiver 

of the right to compel arbitration.  

The Court is not persuaded by Defendant's arguments in opposition to the motion. The Court 

understands Defendant's counsel's position that the late payment was a mistake based on a 

calendaring error, but nothing in these statutes supports any exception to their mandate on that 

ground or provides mistake as a basis for relief from the consequences of an untimely payment 

established by the statute.  

Defendant did not make a motion for Code of Civil Procedure section 473(b) relief. Even if Defendant 

had made such a motion, that statute only allows relief from "a judgment, dismissal, order, or other 

proceeding taken against" a party. It is not apparent that the material breach of the arbitration 

agreement based on E-Tech's failure to timely pay its arbitration fees qualifies as a "proceeding taken 

against" Defendant under Code of Civil Procedure § 473, nor has Defendant cited authority 

supporting that statute's application to this circumstance. That E-Tech's counsel, acting as an agent 

for E-Tech, rather than E-Tech itself may have been tasked with submitting the payment does not 

mean that E-Tech as the drafting party is not responsible for or bound by the failure to make the 

payment timely. 

The Court acknowledges there is no published California case authority directly addressing the 

application of these recently enacted arbitration statutes, and that there are only a few non-binding, 

unpublished federal cases addressing the issue presented here. Two of the unpublished federal cases 

have found that these California statutes are not preempted by the Federal Arbitration Act ("FAA") 
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and that they favor arbitration, rather than undermine it, by enforcing the policies of the FAA of 

providing an expeditious and cost-effective means of resolving claims and encouraging the parties to 

proceed to arbitration promptly. (See, e.g., Agerkop v. Sysyphian LLC (C.D. Cal. April 13, 2021), No. CV 

19-10414 CBM (JPRx), 2021 U.S. Dist. LEXIS 93905 *1, *10-11; Postmates, Inc. v. 10,356 Individuals 

(C.D. Cal. Jan. 19, 2021), No. CV 20-2783 PSG (JEMx), 2021 U.S. Dist. LEXIS 28554, at *1, *18-28.) The 

Court does not find Code of Civil Procedure sections se statutes to be invalid or preempted by the 

FAA.  

C. Relief  

Plaintiff's motion seeks to lift the stay imposed by the Court in its January 20, 2022 ruling and 

monetary sanctions. Plaintiff exercised his statutory right to unilaterally withdraw from arbitration 

under Code of Civil Procedure sections 1281.97(b)(1) and 1281.98(b)(1), and both parties have 

treated the motion as implicitly seeking either to vacate that aspect of the Court's January 20, 2022 

ruling or to confirm that Plaintiff's individual claims have been properly withdrawn from arbitration 

under Code of Civil Procedure sections 1281.97(b)(1) and 1281.98(b)(1) and are now before the Court 

for determination. Though Plaintiff's motion does not seek expressly to vacate the order compelling 

arbitration of Plaintiff's individual claims, the Court views the motion based on its substance, not its 

form. 

D. Conclusion 

Defendant E-Tech admittedly failed to timely pay its share of the arbitration fee due to commence 

arbitration under Code of Civil Procedure section 1281.97(a) which has resulted in a material default 

under that statute. The consequence of the failure to timely comply with the payment under Code of 

Civil Procedure section 1281.97(a) is that Plaintiff was permitted to elect to withdraw his claims from 

arbitration and proceed to litigate his claims before the Court in this action. (Code Civ. Proc. § 

1281.97(b)(1).)  

The Court confirms that Plaintiff's withdrawal of his claims from arbitration is valid under Code of Civil 

Procedure section 1281.97(b)(1) based on the demonstrated material default by Defendant under 

Code of Civil Procedure section 1281.97(a), and that Plaintiff's individual claims previously directed to 

arbitration under the Court's January 20, 2022 ruling shall proceed before the Court in this action. In 

addition, the stay of the PAGA claims in the eighth cause of action shall be lifted, and litigation of 

those claims may also proceed.  

II. Sanctions under Code of Civil Procedure Section 1281.99 

When a material default has occurred based on the drafting party's failure to pay the arbitration fees 

within 30 days of the due date, Code of Civil Procedure section 1281.99 directs the Court to impose 

monetary sanctions consisting of "reasonable expenses, including attorney’s fees and costs, incurred 

by the employee or consumer as a result of the material breach." (Code Civ. Proc. § 1281.99(a).) (See 

also Code Civ. Proc. §§ 1281.97(d) and 1281.98(c).)  
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Plaintiff requests an award of $13,435.00 in attorneys' fees based on 17.9 hours of work at hourly 

rates ranging from $650 for Ms. Szamet (10.7 hours in the amount of $6,955) to $900 for Mr. Kingsley 

(7.2 hours in the amount of $6,480), or an blended hourly rate of approximately $750 for the 

$13,435.00 in fees sought. (Szamet Decl. Exh. K.) Plaintiff also seeks an award of $589.82 in costs, 

including the arbitration filing fees and costs and costs associated with this motion, for a total award 

of $14,024.82. (Szamet Decl. ¶¶ 33-35 and Exh. M.) Plaintiff supports the hourly rates charged for 

counsel's services with a copy of the current Laffey Matrix. (Szamet Decl. Exh. L.)   

Mr. Kingsley spent only slightly less time on the services related to the initiation of arbitration and this 
motion than Ms. Szamet. The Court finds the time spent by Mr. Kingsley excessive when the work 
could have been performed by an attorney with a significantly lower billing rate, such as Ms. Szamet. 
Reducing the time spent by Mr. Kingsley to 3.2 hours and applying an hourly rate of $650 to the 
remaining 4 hours Mr. Kingsley spent, the Court reduces the amount of attorneys' fees awarded to 
$12,435.00. 
 

 

 
    

5. 9:00 AM CASE NUMBER:  MSC21-01726 
CASE NAME:  HOFFMAN VS. SAN RAMON REGIONAL MEDICAL CENTER 
 HEARING IN RE:  MOTION TO COMPEL ARBITRATION+FILED BY DEFS+ 
*TENTATIVE RULING:* 
 
 

Defendants’ petition to compel arbitration is granted. Parties are ordered to submit the 
matter to arbitration. This proceeding is stayed, pending the outcome. (Code Civ. Proc., § 1281.4.) A 
court must order arbitration if it determines that a valid agreement to arbitrate exists. Here, such 
agreement exists, as discussed below. 

Background 

Plaintiff, Julian Hoffman, worked as a registered nurse for defendant hospital San Ramon 
Regional Medical Center and SRRMC Management, Inc., (collectively “defendants”) from June 2018 
through May 2020. Both defendants are subsidiaries or affiliated entities with Tenet Healthcare 
Corporation, a network of hospitals. 

In his wage and hour class action complaint, filed in August 2021, plaintiff contends 
defendants violated various provisions of the California Labor Code, such as requirements to pay 
minimum wages and provide meal and rest breaks.  

At a case management conference on February 1, 2022, the Court ordered electronic filing 
and imposed a February 18th deadline for defendants to move to compel arbitration. Defendants 
claim that they tried to file their motion on the 18th, but plaintiff’s delay in registering for e-filing 
prevented them from obtaining a hearing date or successfully filing their documents. The petition was 
eventually filed on March 11, 2022, an opposition was filed on March 21st, and the declarations and 
other supporting documents were filed later, on March 22nd. Plaintiff nonetheless objected to the 
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evidence and filed a “sur-reply” addressing the March 22nd documents. 

Defendants argue the present dispute is subject to an arbitration agreement that is covered 
both by a direct agreement between the parties (the individual agreement) and/or collective 
bargaining agreements governing their relationship. Defendants contend enforceability of the 
agreements is governed by the Federal Arbitration Act.  

In support of their petition, defendants submit a declaration by HR Manager, Jane Roberts-
MacArt, who provides testimony concerning the personnel file of plaintiff and the records contained 
therein. She also discusses the collective bargaining agreements governing nurses working for 
defendants and states that, from her review of the documents in plaintiff’s file, he was a registered 
nurse subject to those agreements. Ms. Roberts-MacArt also provides evidence that defendants’ 
business involves interstate commerce. 

The declaration attaches as Exhibit 1 a two-page offer letter, signed by plaintiff. At the top of 
the second page, the letter states: 

Conflict Resolution; You agree to abide by Tenet's Fair Treatment Process which includes final 
and binding Arbitration as a resolution to any grievance that results from your employment or 
termination of employment with Tenet. Copies of the Fair Treatment Process are available to 
you through your RedCarpet onboarding portal, the Employee Handbook and accompany this 
offer letter. 

The two collective bargaining agreements (Exhibits 2a and 2b) together cover the time period 
plaintiff was employed. Both collective bargaining agreements include a grievance process that may 
be submitted to arbitration. Both agreements also state nothing in those agreements affect the 
enforceability of the Fair Treatment Process as it applies to employees who agree to be bound by it 
with respect to disputes falling outside the agreements. 

The other exhibits presented by defendants include an acknowledgment form, electronically-
signed by plaintiff, stating he received an employee handbook and copy of the Fair Treatment 
Process, and agrees to be bound by the terms, including arbitration of all claims. The other exhibits 
(transcript of educational courses, certificate of completion, slides) also suggest plaintiff reviewed the 
specifics of the Fair Treatment Process, or at least represented he had done so.  

Plaintiff opposes the motion, arguing defendants waived their right to arbitrate based on 
procedural issues such as filing an arbitration claim on his behalf. He also argues any arbitration 
agreement, regardless of whether he assented, is unenforceable based on unconscionability. He does 
not dispute that the Federal Arbitration Act governs the agreement.  

Plaintiff objects to the evidence in Ms. Roberts-MacArt’s declaration and submits his own 
declaration asserting, inter alia, that he does not recall signing any arbitration agreement. He states 
no one ever discussed any arbitration agreement with him, or told him arbitration was voluntary. 
Plaintiff contends he was given papers and told to sign them, without being “given the opportunity to 
thoroughly read any of the documents or consult with an attorney.” He does not provide specifics as 
to the process by which he signed any of the documents.   

Evidentiary Objections  
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Both plaintiff and defendants have filed objections to evidence.  

Defendants’ objections to plaintiff’s declaration are overruled.  

Plaintiff’s objections filed on March 21st exclusively target the petition and arguments made 
therein, not evidence.  

Plaintiff also filed objections on April 1, 2022. The objections to the Declaration of Michael S. 
Turner are overruled. The objections to the Declaration of Jane Roberts-MacArt are ruled upon as 
follows: 

1. Overruled 

2. Overruled 

3. Overruled 

4. Overruled 

5. Overruled 

6. Overruled 

7. Overruled 

8. Overruled 

9. Overruled 

10. Overruled 

11. Sustained (Conclusory) 

12. Overruled 

13. Overruled 

14. Overruled 

15. Overruled 

16. Overruled 

17. Sustained (Secondary Evidence Rule, Evid. Code § 1523) 

18. Sustained (Secondary Evidence Rule, Evid. Code § 1523) 

19. Sustained (Speculation, Conclusory, Improper Opinion) 

20. Overruled 

21. Overruled 

22. Sustained (Secondary Evidence Rule, Evid. Code § 1523) 

23. Overruled 

24. Overruled 
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25. Overruled 

26. Sustained as to first sentence only (Secondary Evidence Rule, Evid. Code § 1523), 
overruled as to second sentence 

27. Sustained (Secondary Evidence Rule, Evid. Code § 1523) 

28. Overruled 

29. Overruled 

30. Overruled 

31. Overruled 

32. Sustained as to block quote from exhibit (Secondary Evidence Rule, Evid. Code § 
1523) 

33. Overruled 

34. Overruled 

35. Overruled 

36. Overruled 

37. Overruled 

38. Overruled 

39. Overruled 

40. Overruled 

41. Overruled 

Discussion 

"A petition to compel arbitration should be granted if the court determines that an 
agreement to arbitrate the controversy exists. (Code Civ. Proc., § 1281.2.) The threshold issue of 
whether a valid and enforceable agreement to arbitrate exists is determined under California law and 
procedures. (Rosenthal v. Great Western Fin. Securities Corp. (1996) 14 Cal.4th 394, 413; Code Civ. 
Proc. §§ 1281.2, 1290.2.)  

The moving parties bear the burden of proving the existence of the arbitration agreement by 
a preponderance of the evidence. (Rosenthal, supra, 14 Cal.4th at 413; Alvarez v. Altamed Health 
Services Corp. (2021) 60 Cal.App.5th 572, 580.) Once the existence of an arbitration agreement is 
established, the burden is on the party opposing arbitration to prove its defense. (Alvarez v. Altamed 
Healtth Services Corp., supra, 60 Cal.App.5th at 580.) If a written arbitration agreement exists, it will 
be enforced unless there are grounds for its revocation. (OTO, L.L.C. v. Kho (2019) 8 Cal.5th 111, 125; 
Code Civ. Proc. § 1281.) 

1. Existence of Agreement 

A written agreement to submit to arbitration an existing controversy or a controversy 
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thereafter arising is valid, enforceable and irrevocable, save upon such grounds as exist for the 
revocation of any contract. (Code Civ. Proc., § 1281.) The party seeking arbitration bears the burden 
of proving the existence of an arbitration agreement, and the party opposing arbitration bears the 
burden of proving any defense, such as unconscionability. (Pinnacle Museum Tower Assn. v. Pinnacle 
Market Development (US), LLC (2012) 55 Cal.4th 223, 236.)  

In California, contract formation requires free and mutual consent communicated to each 
other. (Civ. Code, § 1565.) Mutual assent is determined under an objective standard applied to the 
outward manifestations or expressions of the parties. (Esparza v. Sand & Sea, Inc. (2016) 2 
Cal.App.5th 781, 788.) A party's acceptance of an agreement to arbitrate may be express or implied-
in-fact. (Craig v. Brown & Root (2000) 84 Cal.App.4th 416, 420.) 

Here, defendants provide a signed offer letter that includes an arbitration clause. (Exhibit 1 to 
Declaration of Jane Roberts-MacArt.) While plaintiff claims not to recall signing any “arbitration 
agreement,” he does not dispute having signed the offer or accepting employment. The offer 
explicitly incorporated the Fair Treatment Process and the Employee Handbook, both of which 
contemplate arbitration. Plaintiff also fails to directly contradict that he acknowledged receipt of the 
Fair Treatment Process and the Employee Handbook (Exhibit 3 to Declaration of Jane Roberts-
MacArt) by providing his electronic signature. While plaintiff correctly points out that the initial 
Roberts-MacArt Declaration attaches policies not in existence until after plaintiff was hired, the 
Supplemental Roberts-MacArt Declaration filed on April 7, 2022, cures the issue by attaching copies 
of the June 2018 documents provided to plaintiff. 

Plaintiff objects to the evidence, arguing lack of authentication. Authentication of a writing is 
required before it may be received in evidence. (Evid. Code, § 1401) Authentication of a writing 
means (a) the introduction of evidence sufficient to sustain a finding that it is the writing that the 
proponent of the evidence claims it is or (b) the establishment of such facts by any other means 
provided by law. (Evid. Code, § 1400.) While true that Ms. Roberts-MacArt does not purport to have 
personally dealt with the plaintiff during his hiring process, this case is not like the case cited in 
plaintiff’s “sur-reply,” Gamboa v. Northeast Community Clinic (2021) 72 Cal.App.5th 158. There, the 
declaration of employer’s representative did not contain requisite preliminary facts to show she had 
personal knowledge about what she said. (Id. at 169.) Here, Ms. Roberts-MacArt states she has 
reviewed plaintiff’s personnel file and she provides extensive detail regarding the electronic “Red 
Carpet” onboarding process. The details provided are sufficient to support a finding that the 
acknowledgement form and offer letter are what defendants claim they are.  

There is no evidence plaintiff asked about the documents he acknowledged receiving, or 
failed to receive them. Plaintiff instead concedes that he received “an enormous amounts of papers 
and told to sign them.” He does not state that he failed or refused to do so. This is consistent with 
defendants’ position that the offer letter, acknowledgement form, Fair Treatment Process and the 
Employee Handbook were provided at the time plaintiff was hired, and that he signed the documents.  

Plaintiff has not provided evidence to contradict the electronic transcript of education 
materials he completed, or the certificate of completion related to the Fair Treatment Process course. 
This supports an inference that he had the opportunity to review the relevant materials.  

Plaintiff contends defendants have not sufficiently specified the “four corners of the contract” 
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on which they rely, but plaintiff does not explain why this is necessary since an agreement to arbitrate 
may be implied, and since plaintiff does not identify any conflicts among the arbitration agreements 
here.  

Accordingly, defendants have sufficiently met their burden to show mutual assent to arbitrate 
“any grievance that results from [plaintiff’s] employment or termination,” as stated in the offer letter. 

2. Unconscionability 

We then turn to the question of whether the arbitration agreement is unconscionable and 
the standards articulated in Armendariz v. Foundation Health Psychcare Services, Inc. (2000) 24 
Cal.4th 83. To briefly recapitulate the principles of unconscionability, the doctrine has both a 
procedural and a substantive element, the former focusing on oppression or surprise due to unequal 
bargaining power, the latter on overly harsh or one-sided results. The procedural element of an 
unconscionable contract generally takes the form of a contract of adhesion,  which, imposed and 
drafted by the party of superior bargaining strength, relegates to the subscribing party only the 
opportunity to adhere to the contract or reject it. (Little v. Auto Stiegler, Inc. (2003) 29 Cal.4th 1064, 
1071, citing Armendariz, supra, at pp. 113-114.)  

While both procedural and substantive unconscionability must be present in order to declare 
a contract term unconscionable, they need not be present in the same degree. (Sanchez v. Valencia 
Holding Co. LLC (2015) 61 Cal.4th 899, 910.) “‘[T]he more substantively oppressive the contract term, 
the less evidence of procedural unconscionability is required to come to the conclusion that the term 
is unenforceable, and vice versa.’” (Id., quoting Armendariz at 114.) 

A. Procedural  

Plaintiff argues the arbitration agreement aspect of the Fair Treatment Plan is procedurally 
unconscionable because he had no choice but to agree, and because it was hidden in lengthy, 
complicated text. Plaintiff further argues the Fair Treatment Plan was unconscionable because it 
required an aggrieved party to be an employee in order to satisfy the pre-requisites to arbitration.  

The procedural unconscionability analysis is laid out in OTO, L.L.C. v. Kho (2019) 8 Cal.5th 111. 
The analysis begins with an inquiry into whether the contract is one of adhesion. (Id. at pp. 126-127, 
citations omitted.) An adhesive contract is standardized, generally on a preprinted form, and offered 
by the party with superior bargaining power on a take-it-or-leave-it basis. (Ibid.) Arbitration contracts 
imposed as a condition of employment are typically adhesive. (Ibid.) While defendants argue 
plaintiff’s agreement to the Fair Treatment Process was voluntary (Reply, 14:13-16), the evidence 
cited for this argument does not clearly support it and defendants themselves offer a contradictory 
characterization of the terms of employment (see Memorandum of Points and Authorities, 5: 7-10.)  

The evidence suggests the agreement was one of adhesion. Plaintiff’s offer letter included a 
mandatory arbitration agreement (“You agree to abide by Tenet’s Fair Treatment Process […]”). 
Though the collective bargaining agreements may have included text to ensure the choice was 
voluntary, there is no evidence plaintiff ever received the agreements at the time of hiring, or had 
notice of this choice. While the acknowledgment form uses the phrase “I hereby voluntarily agree,” 
there is no indication plaintiff was given any meaningful choice.  

Still, an adhesive arbitration clause may be legally enforceable if it (1) falls within the 
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reasonable expectations of the weaker party, and (2) is not unduly oppressive or unconscionable 
(Cnty. of Solano v. Lionsgate Corp. (2005) 126 Cal.App.4th 741, 750.) 

The pertinent question, then, is whether circumstances of the contract's formation created 
such oppression or surprise that closer scrutiny of its overall fairness is required. Oppression occurs 
where a contract involves lack of negotiation and meaningful choice, surprise where the allegedly 
unconscionable provision is hidden within a prolix printed form. (OTO, L.L.C., supra, 8 Cal.5th at p. 
126.) The circumstances relevant to establishing oppression include, but are not limited to (1) the 
amount of time the party is given to consider the proposed contract; (2) the amount and type of 
pressure exerted on the party to sign the proposed contract; (3) the length of the proposed contract 
and the length and complexity of the challenged provision; (4) the education and experience of the 
party; and (5) whether the party's review of the proposed contract was aided by an attorney. (Ibid.) 

Plaintiff does not describe how much time he had to review the documents, or any particular 
pressure that was applied to coerce his signature. The offer letter was only two pages and the 
paragraph addressing arbitration is not particularly difficult to comprehend or locate. As a registered 
nurse, plaintiff is likely literate and capable of understanding what he was signing, or at least 
requesting further information if needed. Plaintiff appears to have signed the offer letter on the same 
day it was provided to him, but the electronically signed acknowledgement form is dated 
approximately three weeks later. This suggests plaintiff had multiple days to review and consider the 
two-page offer letter, and the arbitration clause therein, in private, prior to starting work or signing 
the remaining documents. This would also have allowed him time to seek counsel if he so desired.  

Here, while plaintiff’s declaration contains information about what was not provided 
(explanation of certain terms, or explanation that the terms were negotiable, for example), it provides 
minimal information concerning the circumstances under which he signed the employment 
documents.  

The two-page offer letter, which plaintiff does not deny receiving or signing, included an 
entire paragraph dedicated to describing the agreement and the governing documents. As such, 
plaintiff’s agreement appears to have been a precondition to employment, and was therefore 
adhesive. This indicates some degree of procedural unconscionability, but no additional surprise or 
oppression has been established and to deny enforcement of an arbitration agreement, both 
procedural and substantive unconscionability must be present. 

B. Substantive 

Plaintiff argues the agreement is substantively unconscionable because it: (1) specifies a 
statute of limitations that is shorter than in the CCP, (2) fails to require a written decision, (3) imposes 
potentially excessive fees on plaintiff, (4) fails to require a neutral arbitrator, and (5) contains an 
illegal PAGA waiver. 

Substantive unconscionability focuses on the actual terms of the agreement and evaluates 
whether they create overly harsh or one-sided results. (Armendariz, supra, 24 Cal. 4th at p. 114.) A 
contract term is not substantively unconscionable when it merely gives one side a greater benefit.  
(Pinnacle, supra, 55 Cal.4th at p. 246, internal quotations omitted.) “Not all one-sided contract 
provisions are unconscionable; hence the various intensifiers in our formulations: ‘overly harsh,’ 
‘unduly oppressive,’ ‘unreasonably favorable.’” (Sanchez, supra, emphasis in original.) To be 
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substantively unconscionable, the agreement must be something more than a mere “bad bargain.” 
(Id.)  

(1) Statute of Limitations  

Plaintiff’s argument that the agreement improperly limits the time period for bringing certain 
claims is not supported. First, the exhibit cited in support of this argument does not address time 
limits. (See Opposition, 9:20, citing Petition, Ex. 3.) The Fair Treatment Process referenced in that 
agreement, however, specifically provides:  

Limitations Periods: Any request for arbitration under the FTP must be made within one year 
after the event giving rise to the dispute. […] However, if a longer limitations period is 
provided by a statute governing the claim, then the claim will be subject to the longer 
limitations period provided by the statute. 

(See Roberts-MacArt Decl., Ex. 4 and Roberts-MacArt Supplemental Decl., Ex. 11, emphasis 
added.) 

The provisions addressing time limits do not make the agreement here unconscionable. 

(2) Written Decision  

Plaintiff’s argument that there is no requirement of a written decision that would satisfy the 
Armendariz requirements is not consistent with the AAA Employment Rules, which are incorporated 
into the parties’ arbitration agreement (see Roberts-MacArt Decl., Ex. 3) and which provide that 
“[t]he award shall be in writing and […] shall provide the written reasons for the award unless the 
parties agree otherwise.” The lack of a written decision does not make the agreement here 
unconscionable. 

(3) Fees  

As to plaintiff’s concern that he could be liable for excessive fees under the terms of the 
agreement, it is unfounded. The acknowledgment signed by plaintiff specifically caps any fees plaintiff 
would have to pay at the local civil filing fee. It states, “if I submit a request for binding arbitration, my 
maximum out-of-pocket expenses […] will be an amount equal to one day's pay (if I am an exempt 
employee), eight times my hourly rate of pay (if I am a non-exempt employee), a mandated cap or the 
local civil filing fee, whichever amount is the least, and that the Company will pay all of the remaining 
fees and administrative costs […]”. (Roberts-MacArt Decl., Ex. 3, emphasis added.)  

This conforms with the Armendariz requirement that the employee cannot be required to 
bear expenses beyond any he would bear if the action were brought in court. The AAA rules confirm 
that any agreement by the parties with respect to fees will determine how they are paid. Accordingly, 
excessive fees is not a basis for finding substantive unconscionability.  

To the extent defendants’ act of filing an arbitration claim here might be construed to change 
any fee allocation described in the acknowledgement, the Court clarifies that plaintiff’s share of costs 
shall not be expanded as a result of defendants’ actions beyond what plaintiff would pay, had he filed 
the claim himself.  

(4) Neutral Arbitrator  
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Contrary to plaintiff’s position that the arbitration agreement here does not provide for a 
neutral arbitrator, the Fair Treatment Process outlines that “[t]he arbitration will be heard by an 
independent and impartial arbitrator chosen by the employee and the Company.” (See Roberts-
MacArt Decl., Ex. 4 and Roberts-MacArt Supplemental Decl., Ex. 11, emphasis added.) The terms 
“independent” and “impartial” have the same substantive meaning as “neutral.” The neutral 
arbitrator requirement of Armendariz has been satisfied. 

(5) Waiver of State Rights 

To support his general position that certain statutory wage and hour claims cannot be 
compelled to arbitration, plaintiff relies on Hoover v. American Income Life Ins. Co. (2012) 206 
Cal.App.4th 1193. In that case, the court expressly found that the Federal Arbitration Act did not 
apply. This is consistent with the rule that a state law may be preempted when it “stand[s] as an 
obstacle to the accomplishment of the FAA's objectives.” (AT&T Mobility LLC v. Concepcion (2011) 563 
U.S. 333, 343.) Here, plaintiff does not dispute the applicability of the Federal Arbitration Act.  

While plaintiff argues unconscionability specifically based on the rule against PAGA waivers 
(see Iskanian v. CLS Transportation Los Angeles, LLC (2014) 59 Cal.4th 348, 384), the language he 
identifies (Opposition, 10:11-15) is not clearly a waiver of such claims and, to the extent it is, the 
provision is severable.  

The parties’ agreement to arbitrate here is not substantively unconscionable. 

3. Waiver 

Plaintiff argues that defendants have waived their right to arbitrate based on their failure to 
produce the applicable agreements, on their initiating an arbitration proceeding on behalf of plaintiff 
instead of bringing a motion, and based on defendants’ failure to timely bring their motion before the 
deadline imposed by this Court.  

No single test delineates the nature of the conduct that constitutes waiver of the right to 
arbitration. (Garner v. Inter-State Oil Co. (2020) 52 Cal.App.5th 619, 624-625, citing St. Agnes Medical 
Center v. PacifiCare of California (2003) 31 Cal.4th 1187, 1195.) Courts have found a waiver of the 
right to demand arbitration in contexts including, among others, where the party seeking to compel 
arbitration has previously taken steps inconsistent with an intent to invoke arbitration, unreasonably 
delayed in undertaking the procedure, or engaged in bad faith or wilful misconduct. (Ibid.) 

Plaintiff claims he was not provided a copy of the collective bargaining agreements pursuant 
to Labor Code, § 432, which states, “If an employee or applicant signs any instrument relating to the 
obtaining or holding of employment, he shall be given a copy of the instrument upon request.” Even 
assuming defendants defied their obligations in this regard, it is not clear that the defiance was willful 
or that the proper remedy would be to deny enforcement of the arbitration agreement. Plaintiff’s 
counsel simply states that “[o]n February 22, 2022, Plaintiff requested that Defendants send the 
alleged CBAs and Defendants failed to do so.”  

While the Court is somewhat troubled by defendants’ apparent attempt to bypass the 
procedure for compelling arbitration, the proper remedy would appear to be the re-selecting of a 
mutually-agreeable arbitrator now that the Court has had the opportunity to address the motion to 
compel arbitration. Further, the parties have represented in their latest CMC statement that the 
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arbitration was dismissed without prejudice following plaintiff’s objections, so the issue may be moot. 
In any event, the defendant’s election to file a claim directly with the AAA on behalf of plaintiff cannot 
be categorized as inconsistent with their intent to invoke arbitration.  

Finally, as to the timing of the petition and related papers, plaintiff’s counsel appears to bear 
at least some responsibility for the issue. Defendants apparently attempted to file on February 18th, 
but were unable to do so based on plaintiff failing to comply with the February 1st order to initiate 
electronic filing. The failure to meet the Court-imposed deadline is therefore not fatal to the petition.  

In a related argument, plaintiff contends that defendants’ failure to include a time and date 
with their initial February 18th petition violated Code of Civil Procedure, section 1290.4. Because 
defendants would have been unable to secure any time or date prior to the File&Serve registration 
process, and because the supporting documents were served 16 court days prior to the hearing, this 
point is not persuasive. The argument instead serves as a concession that plaintiff received a copy of 
the petition earlier than the date on which it was filed (March 11, 2022). 

Defendants have not waived the right to compel arbitration.  

 
 

  

 
    

6. 9:00 AM CASE NUMBER:  MSC21-02036 
CASE NAME:  PEOPLE OF CA VS. CORTEVA INC 
 HEARING IN RE:  PRO HAC VICE APPLICATION+ATTY JEROME L. EPSTEIN+ 
*TENTATIVE RULING:* 
 
Granted. 
 

 

  

 
    

7. 9:00 AM CASE NUMBER:  MSN21-0462 
CASE NAME:  SAVE MOUNT DIABLO VS CITY OF PITTSBURG 
 MOTION NEW TRIAL+0002-0003+ 
*TENTATIVE RULING:* 
 
Hearing vacated as motion has already been heard.  Error due to the new Odyssey system. 
 

 

  

 

 


